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Current bioethical debate is founded on three broad philosophical approaches:
= deontological theory
= utilitarian theory
= Judaeo-Christian tradition.

Autonomy

This is a key concept in issues surrounding competence, capacity and decision-making. A modern definition of
autonomy is:

'...critical self-determination in which the agent strives to make decisions which are as little marred by defects in
reason, information or control as she can make them.' Harris (1985)

Consent has three components:
= information disclosure
= the patient must be competent/have capacity
= the decision must be voluntary without coercion.

The Doctrine of Necessity legitimises non-consensual touching if the resulting benefit outweighs the
consequences of strictly adhering to the law. This is providing there is no known objection to the treatment, and the
treatment given is no more extensive than the exigencies of the situation, i.e. precludes procedures not necessary
to the patient's survival.

Treatment of incompetent patients

Currently the judge, not the doctor, has the duty to decide whether treatment is in the best interests of the patient.
The judicial decision should incorporate ethical, social, moral and welfare considerations.

Presumption of ‘capacity’

Treating a patient against their wishes is technically assault if they have capacity. Disputed capacity most often
becomes an issue in the context of a patient holding a different view on the medical management proposed and
disagreeing with their doctor.



Statutory definitions of (in)capacity

These are included in:

The Adults with Incapacity (Scotland) Act 2000

The Mental Capacity Act 2005

‘Eastman test’ of capacity

Can the patient comprehend and retain the information given to them about the proposed treatment?

Does the patient believe the information given to them?

Can the patient weigh the information in the balance and arrive at a choice?

Exceptions to the ‘respect for autonomy’ model

Exceptions have been made in cases involving pregnant women, where the best interests of the foetus were
considered. Mental health legislation has also been used to legitimise physical treatment in both anorexia and
borderline personality disorder.

Significantly impaired decision-making abilty (SIDMA)

This is a subcategory of incapacity and refers to the impact of the symptoms of mental disorder on the individual’'s
ability to make decisions about his or her psychiatric treatment. It is associated with:

severity of mental illness

— formal thought disorder and delusional beliefs
— manic states

— lack of insight

— negative symptoms

learning disabilities

— deficits in verbal and memory abilities

— difficulties with problem solving

— tendency to acquiesce

— suggestibility

— problems with concreteness and abstracting from examples

dementia
— executive dysfunction.
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Decision-making ability

This may be enhanced by:
= taking time over the process
= minimal distraction

= clear communication:
— information leaflets
— explaining the pros and cons
— facilitating reflection, relating and questioning
— presenting information one part at a time, rather than in an uninterrupted disclosure
— simplified disclosure format

= giving written information before admission to hospital

= making it clear the decision is the patient’s

= attention to communication problems

= modification of the consent setting

= written memory aids, which may help patients stay on task.
Reflection

(2.3) Think about ways you might determine if a patient is competent or has the capacity to make decisions. What
would your criteria be?

(2.12) What do you think was the Judge's decision when this case was presented before the Court?

(2.14) Can you think of any cases where an exception might be made to the model which ‘respects autonomy in all
circumstances'?

(4.9) How do you think you could help to facilitate decision-making in someone with mental disorder?
(4.11) How do you think you could help to facilitate decision-making in someone with a learning disability?
(5.3) Mr F: Which legislative instruments do you think should be in play here?

(5.6) What do you think would be the role of (in)capacity legislation in this scenario?

(5.9) What are some of the issues that are illustrated in Mr L’s case?

(5.12) What do you think is the most appropriate action in this case? Why?
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Further guidance
Further guidance on the background and process of seeking consent is available in the following documents:

BMA/Law Commission ‘joint guidance’ (2004)

Consent: patients and doctors making decisions together 2008

BMA ‘consent tool kit’ March 2001

Health Service Circular HSC 2001/023: Good practice in consent. Achieving the NHS Plan commitment to patient-
centred consent practice. Department of Health 2001

References

Appelbaum, P.S. & Grisso, T. (1995) The MacArthur Treatment Competence Study |, 11, lll. Mental illness and competence to
consent to treatment. Law and Human Behaviour, 19:105-174

Bassett, S.S. (1999) Attention: neuropsychological predictor of competency in Alzheimer's disease. J Geriatric Psychiatry
Neurology, 12:200-205

British Medical Association, March (2001) BMA ‘consent tool kit’

British Medical Association Ethics Department (2004) Medical Ethics Today: The BMA'’s handbook of ethics and law, 2nd
edn

BMA/Law Commission (2004) ‘joint guidance’, second edition, BMJ Publishing Group

Cairns, R. et al (2005) Prevalence and predictors of mental capacity in psychiatric in-patients. British Journal of Psychiatry,
187:379-385

Cairns R. et al (2005) Reliability of mental capacity assessments in psychiatric in-patients. British Journal of Psychiatry,
187:372-378

Campbell, A.V. (1994) (Ed Fulford, KW.M. et al) 'Dependency: the foundation value in medical ethics' in Medicine and Moral
Reasoning, 184-192. Cambridge University Press

Clements, J. (1987) Severe Learning Disability and Psychological Handicap. John Wiley and sons: Chichester

Dellasega, C., Frank, L., Smyer, M. (1996) Medical decision-making capacity in elderly hospitalized patients. Journal of Ethics,
Law, and Aging, 2:65-74

Department of Health (2001) Health Service Circular HSC 2001/023: Good practice in consent. Achieving the NHS Plan
commitment to patient-centred consent practice

Dymek, M., Marson, D., Harrell, L. (1999) Factor structure of capacity to consent to medical treatment in patients with
Alzheimer's disease: an exploratory study. Journal of Forensic Neuropsychology, 1:27-48

Ellis, N.R., Deacon, J.R., Woodridge, P.W. (1985) Structural memory deficits of mentally retarded persons. American Journal
of Mental Deficiency, 89:393-402

Fisher, C.B. (2003) Goodness-of-fit ethic for informed consent to research involving adults with mental retardation and
developmental disabilities. Mental Retardation & Developmental Disabilities Research Reviews, 9(1):27-31

Ganzini, L., Volicer, L., Nelson, W. & Derse A. (2003) Pitfalls in assessment of decision-making capacity. Psychosomatics,
44(3):237-43

GMC (1998) Seeking patient’s consent: the ethical considerations

© Royal College of Psychiatrists, 18/02/2010 Competence, capacity and decision-
making ability in mental disorder 4


http://www.psychiatrycpd.co.uk/edit/ILINK%7C5645,%7C
http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance/index.asp
http://www.bma.org.uk/ap.nsf/content/consenttk2
http://www.dh.gov.uk/en/PublicationsAndStatistics/LettersAndCirculars/HealthServiceCirculars/DH_4003736
http://www.dh.gov.uk/en/PublicationsAndStatistics/LettersAndCirculars/HealthServiceCirculars/DH_4003736

Gofton, T. & Weaver, D.F. (2006) Challenges in the clinical diagnosis of Alzheimer's disease: Influence of ‘family coaching' on
the Mini-Mental State Examination. American Journal of Alzheimer's Disease & Other Dementias, 21(2):109-112

Harris, J. (1985) The Value of Life, p212. Routledge

Karlawish, J.H.T. et al (2005) The ability of persons with Alzheimer disease (AD) to make a decision about taking an AD
treatment. Neurology, 64(9):1514-1519

Lapid, M.1. et al (2003) Decisional capacity of Severely Depressed Patients Requiring Electroconvulsive Therapy. Journal of
ECT, 19(2):67-72

Lavelle-Jones, C., Byrne, J., Rice, P. & Cuschieri, A. (1993) Factors Affecting Quality of Informed Consent. British Medical
Journal, 306 (6882):885-890

Marson, D. et al (1999) Error behaviors associated with loss of competency in Alzheimer's disease. Neurology, 53:1983-1992

Marson, D et al (1995) Neuropsychiatric Predictors of Competency in Alzheimer’s Disease using a Rational Reasons Legal
Standard. Archives of Neurology, 52(10):955-959

Marson, D.C. et al (1996) Toward a neurologic model of competency: cognitive predictors of capacity to consent in Alzheimer's
disease using three different legal standards. Neurology, 46:666—672

Mill, J.S. (1861) 'Utilitarianism', in On liberty and other essays by Gray, J. (1998) Oxford University Press, Oxford Classics

Morris, C. D, Niederbuhl, J. M. & Mahr, J. M. (1993) Determining the capability of individuals with mental retardation to give
informed consent. American Journal on Mental Retardation, 98:263-272

Murphy, G.H. & Clare, I.C.H. (1995) Adults’ capacity to make decisions affecting the person: psychologist’s contribution. In
Handbook of Psychology in Legal Contexts (ed. Bull, R. & Carson, D.) 97-128. John Wiley and sons: Chichester

New Directions: Report on the Review of the Mental health (Scotland) Act 1984.

Pucci, E. et al (2001) Information and Competency for Consent to Pharmacologic Clinical Trials in Alzheimer Disease: An
Empirical Analysis in Patients and Family Caregivers. Alzheimers Disease and associated Disorders, 15(3):146-154

Raymont, V. et al. (2004) Prevalence of mental incapacity in medical inpatients and associated risk factors: cross-sectional
study. Lancet. 364(9443):1421-7, 16-22

Schachter, D., Kleinman, I. & Williams, J.1.(1999) Informed consent for antipsychotic medication. Canadian Family Physician,
45:1502-8

Shah, A. & Mukherjee S. (2003) Ascertaining capacity to consent: a survey of approaches used by psychiatrists. Medicine,
Science & the Law, 43(3):231-5

Stroup, S. et al. (2005) Decision-makingcapacity for research participation among individuals in the CATIE schizophrenia trial.
Schizophrenia Research, 80(1):1-8

Tymchuk, A.J., Ouslander, J.G. & Rader, N. (1986) Informing the elderly: a comparison of four methods. J Am Geriatr Soc,
34:818-822

Wong, J.G. et al (2000) The capacity of people with a ‘mental disability’ to make a health care decision. Psychological
Medicine, 30(2):295-306

Statute

The Adults with Incapacity (Scotland) Act 2000, HMSO

Mental Capacity Act 2005, HMSO
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